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Last week, Mike Oxley (R-OH), chairman of the House Financial Services Committee, and Richard Baker (R-LA), chairman of the House Subcommittee on Capital Markets, Insurance and Government Sponsored Enterprises, released their long-anticipated insurance regulatory reform discussion draft bill. Titled the State Modernization and Regulatory Transparency Act, or SMART, the bill — if enacted — would leave the current state-based insurance regulatory system in place but would facilitate a major overhaul of that system and seek to eliminate conflicting state laws and regulations. The bill would, for example, create an interstate compact with a single point of approval for new life products. It also calls for further reform of producer licensing laws. 
Chairmen Oxley and Baker intend to hold a hearing on SMART when Congress re-convenes in early September, with a full committee mark-up of the bill later in the month. They hope to have the bill passed by the entire House of Representatives this year and that the Senate will then take the legislation under consideration when the new Congress convenes next year.
This article provides a brief overview of the key provisions of SMART.

SMART is a behemoth of a bill, consisting of 17 separate titles and more than 500 pages of legislative text. Five of the titles would have a direct bearing on life insurance producers; several other titles would ease the regulatory burdens on life insurers; and the balance of the bill focuses on property & casualty insurer regulatory issues. 
Agent Licensing
From the agent perspective, the most important components of the proposed bill relate to producer licensing. Title IV of the bill builds on the reciprocity regime mandated by the Gramm-Leach-Bliley Act "National Association of Registered Agents and Brokers" or "NARAB" provisions that were enacted in 1999. The NARAB provisions required that a majority of the states enact laws that permitted licensed non-resident insurance producers to be licensed on a fully reciprocal basis or else licensure of non-residents would be federalized. Although a majority of the states responded to this challenge by implementing compliant reciprocal licensing regimes for non-residents, several of the larger states — including California and Florida — did not, and a host of regulatory licensure problems remain unresolved. 
Title IV is intended to fix those unresolved problems and to ensure that each and every state has a suitable reciprocity licensure regime in place within two years of the date of enactment of SMART. Any state that does not satisfy this requirement will be prohibited from collecting any fees from non-residents until the state is in compliance. Other provisions included in Title IV prohibit any discrimination against non-resident producers.
Several of the states that have failed to adopt compliant licensure reciprocity regimes claim that their refusal is based on the absence of uniform licensure standards. Chairmen Oxley and Baker also have expressed a dedication to helping forge not just a more streamlined regulatory system but also one with more regulatory integrity. For those reasons, Title IV also would go further than the NARAB provisions enacted in 1999 by requiring that states have both full reciprocity licensing regimes in place and uniform licensure standards for their own resident producers within three years of the date of enactment of the Act. 
The areas in which uniformity would be required include:
· Licensure cycles and renewal dates 

· The use of a centralized computer licensure and background check database 
· Licensure criteria including integrity, personal qualifications, education, training and experience 

· Continuing education requirements 

· Licensure lines of insurance, including limited lines licenses 

· Fiduciary maintenance of client funds 

· Licensing testing requirements 

· Agent appointment procedures 

· Producer disclosures to consumers 

· Criminal background checks 

As stated above, any state that fails to adhere to the uniformity requirements would be prohibited from collecting any fees from non-resident producers.
Criminal Background Checks
Two of the largest perceived shortcomings with the current producer licensing system are (1) producers licensed in more than one state often must undergo multiple criminal background checks both at the state level and by the NASD, and (2) several states do not perform any criminal background check whatsoever. This second point is one of the biggest complaints of the states that, to date, have refused to adopt fully reciprocal licensure programs. To overcome both shortcomings and to better enable financial regulators to share pertinent criminal information, Title X of the bill includes a series of provisions that would foster the creation of a criminal background check process under which each licensed insurance producer throughout the country would receive one — but only one — criminal background check. 
Life Products Approval
One of the biggest complaints that life insurance companies have voiced in recent years is with the cumbersome approval process for new products. It can take up to three years to get a new life product approved on a nationwide basis. New banking and securities products, in contrast, can be rolled out on a nationwide basis in as little as two weeks.
SMART attempts to address the product approval process in two different ways. First, the bill would bolster support for an interstate compact system under which a new life product would get only one approval and then be eligible for use in all of the states that are participating in the Compact. Second, for states that are not participating in the Compact, the bill essentially would allow insurers either to obtain the Compact approval and then use the approved policy form anywhere on a "file-and-use" basis (including in non-Compact states), or to obtain approval from two other states and then use the approved policy form anywhere on a "file-and-use" basis. 
Under the proposal, a properly approved policy form could be used immediately after it is filed with a state insurance department in accordance with its rules; any subsequent disapproval of the policy form by a non-Compact state would only be applicable prospectively. Any such disapprovals must be in writing and must be based on specific standards published in statutes, regulations or other formal rules.
Viaticals
Title XI of the bill would require all states to update their viaticals laws within three years to make them compliant with the NAIC's 2001 Viatical Settlements Model Act. For any state that does not satisfy this requirement, the Model Act provisions would be imposed through preemption. The title also includes a mandated study of the ways in which fraud in the viaticals industry can be eliminated, as well as a non-binding "Sense of the Congress," which states that the states should adopt uniform laws and regulations governing the licensure of individuals and entities authorized to solicit and sell viatical settlements.
The State-National Insurance Coordination Partnership
Perhaps the most controversial element of the proposed bill, at least from the industry perspective, is the new State-National Insurance Coordination Partnership that would be established under Title XV. Although the partnership would have no formal rule-making powers, it would have the power to arbitrate disputes between state insurance departments and federal agencies as well as the power to bring lawsuits in federal court in the District of Columbia challenging state actions as impermissible under the terms of the Act. The partnership would have seven members — three insurance commissioners (one each from a "small," "medium" and "large" state), one designee each from the Securities and Exchange Commission, the Department of the Treasury and the Board of Governors of the Federal Reserve; and a seventh member nominated by the state insurance commissioners and appointed by the U.S. President to act as its chair.
Traditional supporters of state regulation view the proposed partnership as an impermissible intrusion on state sovereignty. On the other hand, supporters of the Optional Federal Charter, including most of the larger life insurers, believe that the partnership falls far short of what such a federal presence should encompass. Organizations and individuals in between worry that there will be no viable mechanism to enforce the uniformity regime that the bill purports to establish. The debate over the nature of this office and the scope of its powers may be the most spirited of any of SMART-related discussions that will take place over the next month.
Other Provisions
The bill also includes provisions that would — 
· Create a uniform and streamlined market conduct review process (Title II); 

· Create a reciprocal insurer licensing system similar to the agent licensing regime discussed above (Title III); 

· Streamline the property and casualty form filing and approval process for both personal and commercial lines (Titles VI and VII); 

· Deregulate property and casualty rates for both personal and commercial lines (Title XVI); 

· Overhaul the regulation of commercial property and casualty surplus lines of insurance (Title VIII); 
· Overhaul the regulation of reinsurance (Title IX); 

· Create an antifraud network among all of the state and federal financial regulators (Title X); 

· Require the states to report to Congress regarding their efforts to develop and implement uniform health insurance standards in various areas (Title XII); 

· Create uniform receivership laws and processes (Title XIII); and 

· Encourage the states to develop best practices rules for financial surveillance to enhance insurer solvency regulations (Title XIV). 

As noted at the outset, NAIFA expects the introduction of SMART to be the first step in what promises to be a very long Congressional process.
